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II. 

Points of Appeal and Principal Authorities 

A. The circuit court’s decision to reduce Appellee’s termination
to a 30-day suspension without pay and reduction in salary
was against the preponderance of the evidence and clearly
erroneous.

• City of Little Rock v. Newcomb, 219 Ark. 74, 239 S.W.2d 750
(1951).

• Mo. Pacific Railroad Co. v. Hancock, 195 Ark. 414, 113 S.W.2d
489 (1938).

• City of Little Rock v. Hall, 249 Ark. 337, 459 S.W.2d 119 (1970).

• City of Van Buren v. Smith, 345 Ark. 313, 46 S.W.3d 527 (2001).
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IV.  

Jurisdictional Statement 

 
 Appellee Charles Starks appealed the Little Rock Civil Service 

Commission’s decision to uphold his termination from the Little Rock 

Police Department to the Pulaski County Circuit Court pursuant to 

Arkansas Code Annotated Section 14-51-308(e).  (RP 0006-0007). On 

December 10, 2019, the circuit court, heard limited testimony of 

Appellee’s appeal. At the conclusion of the hearing, the circuit court 

did not announce a ruling on the issues presented in this case but 

announced that it would enter a written order effectuating its ruling 

on a future date.  The circuit court entered its written order on January 

2, 2020. It amended its Order on May 21, 2020.  It determined that 

Appellee violated Little Rock Police Department General Order 

303.II.E.2.  (RP 1424). 

 However, the circuit court reduced the Appellee’s penalty from 

termination to a suspension period of 30 calendar days without pay 

and further penalized Appellee by reducing his compensation to that 
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of entry-level pay for newly hired officers in the Little Rock Police 

Department as of the final day of his 30-day suspension. (RP 1424-

1425).   The circuit court also awarded Appellee salary at the reduced 

level, together with reimbursement for all health benefits, retirement 

benefits, vacation and sick leave accrual that was due and payable from 

June 5, 2019 through January 2, 2020 in the amount of $28, 177.50.  

 The City and LRPD filed a timely Notice of Appeal and Designation 

of Record on May 22, 2020.   

 The issue raised in this appeal is as follows:   

a. The circuit court’s decision to reduce Appellee’s termination to a 
30-day suspension without pay and reduction in salary was 
against the preponderance of the evidence and clearly erroneous. 

 
 This case involves the appeal from a civil service commission.  

Appeals from a service service commission under Ark. Code Ann. § 14-

15-308 is not an “[a]ppeals required by law to be heard by the Supreme 

Court” within Ark. Sup. Ct. R. 1-2(a)(8). Civil service commission 

appeals pursuant to Ark. Code Ann. § 14-15-308 are to be  filed in the 
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Court of Appeals.  Bales v. City of Fort Smith, 2017 Ark. 161, 518 S.W.3d 

76 (2017). 

 For these reasons and pursuant to Arkansas Supreme Court Rule 1-

2, the Arkansas Court of Appeals should hear and decide this case. 

      By:  /s/Khayyam M. Eddings    
   Attorney for Appellants 
   City of Little Rock and  
   Little Rock Police Department 
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V. 

Statement of the Case 

 
 Appellee Charles Starks, until his very recent resignation, was an 

officer in the Little Rock Police Department.  On Friday, February 22, 

2019, Appellee Charles Starks arrived onto the parking lot at 7305 Kanis 

Road in Little Rock with blue lights and MVR equipment activated at 

approximately 11:09 a.m. in order to assist in stopping a suspected 

stolen vehicle. (RP 0037).  Appellee then exited his marked patrol unit 

and moved between his unit and the front bumper of the suspect’s 

vehicle to the driver’s side door of the suspect’s vehicle all while 

providing verbal commands to both the suspect driver and front seat 

passenger. (RP 0037).  Appellee then repositioned himself in a 

southwesterly direction adjacent to the driver’s side front tire at which 

point the vehicle slowly rolled forward towards him. (RP 0599).  As the 

vehicle began to move in a southwest direction towards Appellee, 

Appellee moved to a position due west of the vehicle and into its path, 

where the vehicle made contact with his leg. At that point, Appellee 
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began to discharge his firearm, firing three rounds into the vehicle’s 

windshield. Appellee then repositioned himself directly in front of the 

suspect’s vehicle where he continued to discharge his firearm with one 

hand firing 13 more rounds into the windshield while lying on the 

hood of the vehicle.  There was a passenger in the subject vehicle.  (RP 

1428). The vehicle’s passenger did not sustain substantial injuries.  (RP 

1428).    The driver died as a result of the gunshot wounds sustained 

during the incident. (RP 1427-1428).   

 As a result of the incident, Appellee was investigated for possible 

violation of Little Rock Police Department General Order 303.II.E.2, 

which states:  

“Officers will not voluntarily place themselves in a 
position in front of an oncoming vehicle where deadly 
force is the probable outcome. When confronted by an 
oncoming vehicle, officers will move out of its path, if 
possible, rather than fire at the vehicle.”  
 

(RP 1428).  On May 6, 2019, following the investigation, Appellee was 

terminated from the Little Rock Police Department for violating Little 

Rock Police Department General Order 303.II.E.2. (RP 0034-0035).  
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Appellee filed a Notice of Appeal before the Little Rock Civil Service 

Commission on May 7, 2019. (RP 0012-0013).  

  On July 25, 2019, the Civil Service Commission held a hearing 

regarding Appellee’s termination. The hearing was continued on 

September 4, 2019.  (RP 0014).  After the hearing, the Little Rock Civil 

Service Commission voted unanimously that Appellee violated 

General Order 303.II.E.2.  The Civil Service Commission then voted 5-

1 to uphold the Department’s decision to terminate Appellee’s 

employment.  (RP 0159-0162). 

 Appellee Starks appealed the Civil Service Commission’s decision 

to the Pulaski County Circuit Court pursuant to Arkansas Code 

Annotated Section 14-51-308(e).  (RP 0006-0007). On December 10, 2019, 

the circuit court, heard limited testimony during Appellee’s appeal 

and considered the matter on the record before the Civil Service 

Commission. At the conclusion of the hearing, the circuit court did not 

announce a ruling on the issues presented in this case but announced 

that it would enter a written order effectuating its ruling on a future 
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date.  The circuit court entered its written order on January 2, 2020. It 

determined that Appellee violated Little Rock Police Department 

General Order 303.II.E.2.  (RP 1424). 

 However, the circuit court reduced the Appellee’s penalty from 

termination to a suspension period of 30 calendar days without pay 

and further penalized Appellee by reducing his compensation to that 

of an entry-level pay for newly hired officers in the Little Rock Police 

Department as of the final day of his 30 day suspension. (RP 1424-

1425).  The circuit court entered an Amended Order on May 21, and 

also awarded Appellee salary at the reduced level, together with 

reimbursement for all health benefits, retirement benefits, vacation and 

sick leave accrual that was due and payable from June 5, 2019 through 

January 2, 2020 in the amount of $28, 177.50.  
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VI. 

Argument 

A. Standard of Review 

 In this case, the City of Little Rock (“City”) and Little Rock Police 

Department (“LRPD”), appeal the circuit court’s May 21, 2020 

amended order.  In its order, the circuit court reduced Appellee’s 

termination to a 30-day suspension without pay and reduced his salary 

to that of an entry level officer with the Little Rock Police Department.   

The appeals court reviews the findings of the circuit court to 

determine whether they are clearly against the preponderance of the 

evidence or clearly erroneous. City of Van Buren v. Smith, 345 Ark. 313, 

46 S.W.3d 527 (2001).  A finding is clearly erroneous when, although 

there is evidence to support it, the reviewing court is left with a definite 

and firm conviction that a mistake has been made. City of Little Rock v. 

Hubbard, 82 Ark. App. 119, 122-123, 112 S.W.3d 375, 377 (2003).  
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B. The circuit court’s decision to reduce Appellee’s termination to 
a 30-day suspension without pay and reduction in salary was 
against the preponderance of evidence and clearly erroneous. 

  
The Little Rock Civil Service Commission heard testimony from 

sixteen (16) witnesses, including four supervisors in Appellee’s chain 

of command. (RP 1429). The circuit court found that each supervisor in 

Appellee’s chain of command, other than Chief of Police Keith 

Humphrey, recommended that Appellee be “exonerated” on the 

charge of violating General Order 303.II.E.2. (RP 1428-1429).  The civil 

service also heard from several other witnesses outside of Appellee’s 

chain of command. Who also recommended that Appellee exonerated 

on the charge of violating General Order 303.II.E.2. 

In its order, January 2, 2020 Findings of Fact and Conclusions of 

Law, in determining whether Appellee violated the General Order, the 

circuit court found applied two legal standards.  General Order  

303.II.E.2,  the court  has applied two legal standards.  For the relevant  

period  of time  up to  Appellee’s  exit  from  his  patrol  car, the court  
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utilized  the  standard  of  a reasonable  certified  law enforcement  

officer  with  five  (5)  years’  training   

and  experience  in  a non-emergency  situation.  The circuit court 

found that Appellee violated the General Order for the relevant period 

of time up to Appellee’s exit from his patrol car.  (RP 1431). 

For the relevant  period  of  time  from  Appellant  Starks’  exit 

from  his patrol  car  to  conclusion  of  the  incident,  the  court   utilized  

a  reasonable  certified  law enforcement officer with five (5) years’ 

training and experience in an emergency situation standard.  The 

circuit court found that Appellee did not violate the General Order for 

the relevant  period  of  time  from  Appellee’s  exit from  his patrol  car  

to  conclusion  of  the  incident.  (RP 1431, 1432).  

1. The court erred in its finding that Appellee’s actions for the 
relevant  period  of time from the  exit from  his patrol  car  
to  conclusion  of  the  incident  were those of a reasonable 
certified law enforcement officer with five (5) years’ training 
and experience in an emergency situation.  
 

The circuit court heard Appellee’s civil service appeal almost 

exclusively on the record before the Little Rock Civil Service 
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Commission.  Appellee submitted no additional relevant evidence in 

the circuit court on the issue as to whether termination was 

appropriate for his violation of General Order 303.II.E.2.  On appeal, 

the circuit court considered the testimony proffered testimony of 

Assistant Chief Alice Fulk at the civil service hearing.  It also heard the 

issue testimony of Sgt. James Stephens.  Both witnesses testified on the 

issues of whether termination was an appropriate sanction for 

Appellee’s violation of the General Order.  It was error for the circuit 

court to consider Fulk’s and Stephens’ testimony on the appropriate 

disciplinary sanction because neither witness was in Appellee’s chain 

of command and did not make disciplinary recommendations in the 

scope of their duties.  

Over Appellants’ objection, the circuit court considered Fulk and 

Stephens’ testimony.  (RP 000015, 000047-000048).  Sgt. Stephens 

testified that if he were in Appellee’s chain of command, he would 

have recommended that Appellee be suspended 10 days and subject to 

retraining.  (RP 000045).  However, Sgt. Stephens was not in Appellee’s 
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chain of command and in his role as an Internal Affairs sergeant, he 

did not make recommendations on discipline. (RP 000046).   

The circuit court also considered the disciplinary 

recommendation of Assistant Chief Alice Fulks that Appellee 

proffered at the civil service hearing over the Appellants’ objection.  

(RP 000013-000014).  Like Sgt. Stephens, Asst. Chief Fulk was not in 

Appellee’s chain of command and in her role as an Assistant Chief in 

Internal Affairs she did not make recommendations on discipline. (RP 

0315).   

Because the opinions of Stephens and Fulk are irrelevant the only 

relevant evidence of the appropriateness of discipline for Appellee’s 

violation of the General Order was before the Civil Service 

Commission.  Because Appellee failed to offer the circuit court with 

additional relevant evidence on the issue of the appropriate sanction 

for his violation of General Order 303 it cannot be said that the Civil 

Service Commission’s  finding that termination was appropriate was 

against the preponderance of evidence. 
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The circuit court did not explain its reasons for its finding that 

Appellee’s actions for the relevant  period  of time from the  exit from  

his patrol  car  to  conclusion  of  the  incident  were those of a 

reasonable certified law enforcement officer with five (5) years’ 

training and experience in an emergency situation.  However, the 

testimony of the supervisors in the chain of command and non-

supervisory personnel do not move the needle towards the court’s 

erroneous finding.   

a. Assistant Chief Hayward Finks 

Assistant Chief of Police Hayward Finks, in his administrative 

evaluation, determined that the intent of General Order 303.II.E.2 is to 

deter officers from “positioning themselves in front of motor vehicles 

and intentionally creating a life-threatening situation resulting in the 

need to use deadly force.” Finks concluded that he did not believe 

Appellee “intentionally, nor voluntarily stepped in front of the vehicle 

driven by Mr. Blackshire.” (RP 0444). However, in order to violate the 

General Order an officer does not have to intend to create a life-
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threatening situation which results in the need to use deadly force. (RP 

0601). An officer violates the General Order when deadly force is the 

probable outcome (as opposed to intended outcome) as a result of 

voluntarily stepping in front of a moving vehicle.   

Finks exonerates Appellee, in part, because he did not believe 

that Appellee “intentionally” or “voluntarily” stepped in front of the 

vehicle driven by Mr. Blackshire. (RP 0444). However, Finks’ belief 

contradicts Appellee’s testimony. Appellee repeatedly testified of his 

intent to cross in front of the suspect vehicle while it was moving. For 

instance, Appellee testified that as he was walking in a southwest 

direction with his back towards his marked unit, the tires of the suspect 

vehicle turned towards him. The suspect vehicle then began moving 

slowly in his direction, and he continued walking along the side of the 

quarter panel in the same direction. (RP 0238). The suspect vehicle 

made contact with Appellee and he fired shots. Appellee testified that 

after the first volley of shots, the suspect vehicle paused momentarily. 

According to Appellee, at that moment he stepped in front of the 
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suspect vehicle with the intent to retreat behind his marked police unit. 

The suspect vehicle continued forward while Appellee crossed directly 

into its path. Appellee continued to fire his weapon from the hood of 

the car because he believed he would be run over. (RP 0240-0241). 

Appellee confirmed his intent to move in front of the suspect vehicle 

when he testified that he believed the only way he would get to cover 

was to move in front of the moving suspect vehicle. (RP 0248). When 

asked why he continued to fire from the hood of the vehicle, Appellee 

never mentioned the possibility that either of the occupants could have 

a gun. (RP 0252). Rather, Appellee testified that he continued to fire to 

eliminate the “immediate threat” of “being run over” by the suspect 

vehicle not because he believed either occupant had a gun.  

The circumstances described by Appellee lead to one conclusion.  

(RP 0252).  Intentionally moving in front of a moving vehicle not only 

made deadly force probable, but it was almost guaranteed. The 

reasoning relied upon by Assistant Chief Finks to exonerate Appellee 

contradicts Appellee’s own testimony.   
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b. Captain Heath Helton 

Capt. Heath Helton testified that each supervisor in Appellee’s 

chain of command handled their own evaluations. According to Capt. 

Helton, once completed, Sgt. Harold Scratch forwarded his evaluation 

to Lieut. Dana Jackson. Lieut. Jackson then completed his evaluation 

and forwarded it to Capt. Helton. After Capt. Helton completed his 

evaluation, he submitted them all to Assistant Chief Finks. (RP 0573). 

However, Sgt. Scratch’s evaluation is dated May 3, 2019, Lieut. 

Jackson’s evaluation is dated May 2, 2019, and Capt. Helton’s is dated 

May 1, 2019. (RP 0119-0126). Even more awkward is the fact that Lieut. 

Jackson admittedly did not wait until Sgt. Scratch completed his 

evaluation to complete his own. This is bothersome because Lieut. 

Jackson purports to concur with Sgt. Scratch although Sgt. Scratch’s 

evaluation post-dates Lieut. Jackson’s. (RP 0652-0653). 

Assistant Chief Finks testified that he received each of the 

recommendations from the chain of command on the date that they 

were signed. (RP 0475). Jackson testified that he signed his evaluation 
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on the same day that he completed it and forwarded it to Capt. Helton. 

(RP 0654). Capt. Helton conceded that each supervisory chain of 

command evaluation pre-dates the one with which it purports to 

concur.  (RP 0589-0590).  Although he noticed that the dates on the 

supervisor’s evaluations caused them to appear that they were 

completed in reverse order, Asst. Chief Finks, who was at the top of 

Appellee’s chain of command, did not inquire about the date 

discrepancies. (RP 0476, 0477-0479).  Neither did the circuit court.  

Aside from the awkward issue relating to the dates on which the 

chain of command evaluations were completed, the foundation upon 

which Capt. Helton made the determination to exonerate Appellee  

and justify his violation of the General Order relies on facts that 

Appellee did not know and could not have known at the time of the 

shooting. 

In his evaluation, Capt. Helton relies on the vehicle passenger, 

Desaray Clarke’s statement that the vehicle’s driver had one hand on 

the steering wheel and was reaching into his jacket pocket with the 
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other hand. On cross-examination, Capt. Helton conceded that 

Appellee made no mention of what Ms. Clarke may have seen to Major 

Crimes Division during his interview. (RP 0591). Further, Capt. Helton 

stated that Ms. Clarke believed that the driver was looking for a small 

.380 caliber revolver. This was not a statement that Appellee told 

investigators in explaining his actions. (RP 0591-0592). Capt. Helton 

also stated in his evaluation that Ms. Clarke believed that the driver 

was looking for the revolver in order to shoot Appellee. However, 

Capt. Helton conceded that Appellee did not tell Major Crimes 

Division detectives of Ms. Clarke’s belief when explaining his actions.  

(RP 0592).   Specifically, Appellee never mentioned that he believed 

that either of the vehicle’s occupants could have a gun. (RP 0252). 

Rather, Appellee testified that he continued to fire to eliminate the 

“immediate threat” of “being run over” by the suspect vehicle not 

because he believed either occupant had a gun.  (RP 0252). 

In his evaluation, Capt. Helton wrote, “[Appellee] voluntarily 

placed himself in a position at the front of the vehicle. However, this 
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was not done in a negligent manner with the intent of forcing a deadly 

force situation.” (RP 0601). Capt. Helton’s evaluation goes on to state, 

“while some may question the tactics used by [Appellee] during his 

initial contact with [the driver], I do not believe his intent was to create 

a dangerous situation that would leave him no choice but to use deadly 

force.” (RP 0601).  However, Helton conceded that a violation of 

General Order 303.II.E.2 does not require a finding that the officer 

acted negligently or with the intent to create a deadly force situation. 

(RP 0601 ). 

Capt. Helton determined that Appellee voluntarily placed 

himself in a position in the front of a moving vehicle. (RP 0601). This 

fact, standing alone, is enough to sustain a violation of the General 

Order. However, because Capt. Helton relies on information that 

Appellee did not know and could not have known in order to justify 

his violation of the General Order and exonerate him, his testimony is 

against the preponderance of the evidence to overturn Appellee’s 

termination.  
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c. Lieut. Dana Jackson 

Lieut. Dana Jackson testified, “frankly, I didn’t wait on Sgt. 

Scratch’s recommendation,” before making his own. (RP 0143-0144). 

Therefore, Lieut. Jackson’s recommendation which purports to concur 

with Sgt. Scratch is perplexing. Lieut. Jackson dated his evaluation on 

May 2, 2019, the same day he finished it and forwarded it to Capt. 

Helton. (RP 0653). Equally perplexing is the fact that Capt. Helton’s 

evaluation is dated May 1, 2019, one day before Lieut. Jackson’s 

although it purports to concur with Lieut. Jackson’s. (RP 0654). 

Aside from the dates issue of the chain of command evaluation, 

Lieut. Jackson’s evaluation also is against the preponderance of 

evidence to overturn Appellee’s termination, because like Asst. Chief 

Finks and Capt. Helton he did not believe Appellee intended to create 

a deadly force encounter. Lieut. Jackson wrote in his May 2, 2019 

evaluation, “[Appellee] does in fact violate the letter of this policy” 

although not with the intent of forcing a deadly force encounter. (RP 

0123) However, as Capt. Helton’s testimony established, the plain 
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language of the General Order instructs that intent to force a deadly 

force encounter is not required in order to violate it. Rather, an officer 

violates the General Order when he (a) voluntarily places himself in a 

position in front of an oncoming vehicle; and (b) deadly force is the 

probable (as opposed to “intended”) outcome.  (RP 1431).  

Like Asst. Chief Finks and Capt. Helton, Lieut. Jackson also 

exonerated Appellee based on facts Appellee did not know at the time 

of the shooting. For example, in his evaluation, Lieut. Jackson stated 

that Appellee could not move south “fearing Blackshire (the driver) 

had a weapon and there was no cover available, a credible judgment 

call based on what was found in the car.” However, Appellee did not 

see a gun in the car and never mentioned a gun until after the shooting 

ended and the suspect vehicle came to a stop when Ms. Clarke, in an 

excited utterance, told Appellee that there was a gun in the vehicle. (RP 

0221-0224, RP 0667-0669).  Moreover, Lieut. Jackson talked to Appellee 

at the scene of the shooting and memorialized his discussion in a 

written memorandum. During that discussion, Appellee did not 
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express a belief that there was a gun in the suspect vehicle. According 

to Lieut. Jackson, if Ofc. Starks had shared that belief with him while 

on the scene, he would have included it in his written memorandum. 

(RP 0669-0670; RP 0055).   

Finally, while Lieut. Jackson concludes that Appellee violated 

the letter of the General Order, he recommends that Appellee be 

exonerated and no discipline be levied based on General Order 

104.III.B, which authorizes officers to deviate from policy if 

circumstances require. Lieut. Jackson’s recommendation is 

unreasonable and against the preponderance of the evidence as to 

whether termination was the appropriate sanction for Appellee’s 

actions. When asked to describe a more dangerous way Appellee could 

have approached the suspect vehicle, Lieut. Jackson testified that only 

approaching the suspect vehicle with his gun holstered or lying down 

in front of the moving vehicle would have been more dangerous for 

Appellee. (RP 0148-0149). 
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d. Sgt. Harold Scratch

Sgt. Scratch testified that after evaluating the file, he did not 

believe that Appellee “willingly” stepped in front of the suspect 

vehicle resulting in the shooting. (RP 0693). Reversing course, 

however, Sgt. Scratch wrote in his evaluation and testified that 

Appellee crossed in front of the suspect vehicle because he believed 

that was the only tactical move he could make to get back to his 

marked police unit. (RP 202; RP 0126). Further, Sgt. Scratch testified 

that while he watched the MVR video of the shooting, he was unaware 

that Appellee did not mention in the video recording that he shot into 

the suspect vehicle because he believed that the suspect may have been 

armed.  (RP 0716). 

In exonerating Appellee, Sgt. Scratch diagnosed Ofc. Starks with 

symptoms of Tache Psyche Syndrome (“TPS”). The civil service 

commission, who was able to observe Sgt. Scratch’s demeanor during 

his testimony, apparently discounted his testimony and the circuit 

court should have also.  Sgt. Scratch’s testimony lacks weight and 
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credibility because his training on TPS is limited to his attendance at 

an in-service training in 2002 and his study of a book that describes the 

after-effects of traumatic incidents involving soldiers and law 

enforcement officers who engaged in deadly shootings. (RP 0716-0717). 

More telling, Sgt. Scratch’s testimony lacks weight because he made 

the “diagnosis” of Appellee without interviewing or talking to 

Appellee about the February 22, 2019 incident. (RP 0718). 

e. Individuals Who Are Not in the Chain of Command

Appellee also relied on the testimony of other officers who were 

not in his chain of command to support his belief that he did not violate 

General Order 303 and that he should not be terminated. Because none 

of these officers were in his chain of command, their testimony is 

irrelevant.  

Ofc. Heath Atkinson is not a supervisory officer and was not in 

Ofc. Starks’ chain of command.  Therefore, his belief that Ofc. Starks’ 

actions did not violate the General Order lacks sufficient weight to 

overturn Appellee’s termination. This is particularly true because Ofc. 
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Atkinson does not believe that Appellee  voluntarily stepped  in  front  

of the moving suspect  vehicle but  ended  up  there involuntarily 

because he lost his balance. (RP 0815-0816). This testimony contradicts 

Appellee’s own testimony that he intended to cross in front of the 

moving suspect vehicle in order to retreat to his marked patrol unit. 

Ofc. Jeff Holt is not a supervisory officer. Ofc. Holt testified that 

while he is familiar with General Order 303, he has not provided 

officers with training  or instruction on that policy.  Because Ofc. Holt 

is not a supervisory officer and was not in Appellee’s chain of 

command, any opinion as to whether he believes Appellee violated the 

General Order should be given little, if any, weight and is not sufficient 

to overturn Appellee’s termination.  

f. Sgt. J.B. Stephens and Asst. Chief Alice Fulk

Sgt. J.B. Stephens was the Internal Affairs officer who conducted 

the administrative investigation of the February 22, 2019 shooting 

involving Appellee. At the conclusion of his investigation, Sgt. 

Stephens determined that Appellee violated General Order 303.II.E.2. 
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(RP 0540).   Sgt. Stephens also found Appellee’s explanation for 

deviating from the General Order to be unreasonable. Sgt. Stephens 

thought it was unreasonable for Ofc. Starks to position himself in front 

of a moving vehicle, particularly if he believed that the suspect had a 

gun. That brought two deadly force issues into the equation. (RP 0541). 

The better course of action, according Sgt. Stephens, would have been 

to move in the opposite direction, out of the path of the oncoming 

suspect vehicle, and put the driver of the suspect vehicle at a 

disadvantage. (RP 0541).  

Asst. Chief Alice Fulk was Sgt. Stephens’ supervisor in Internal 

Affairs. Asst. Chief Fulk concurred with Sgt. Stephens’ evaluation and 

conclusion that Ofc. Starks violated General Order 303.II.E.2. (RP 0314). 

Chief Fulk also concurred with Sgt. Stephens’ assessment that Ofc. 

Starks’ explanation as to why he could not move in a direction out of 

the path of the oncoming vehicle was not credible. (RP 0314-0315). 

Both Stephens and Fulk testified that as Internal Affairs officers, 

it was not their role to recommend the discipline of an officer who had 
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been found to violate a Rule and Regulation or General Order of 

the Little Rock Police Department. (RP 0315, RT 000046). Because 

neither Sgt. Stephens nor Asst. Chief Fulk were in Appellee’s 

chain of command and because their roles as Internal Affairs 

investigators did not include recommending discipline, the court 

should not have considered their testimony related to the 

appropriate discipline that should have been given to Appellee. 

While there Appellee presented a number of witnesses who 

believed that he did not violate the General Order and should not be 

terminated, the phrase “preponderance of the evidence” does not 

mean the greater number of witnesses, but, instead, the evidence that 

is entitled to greater weight in respect to credibility. See Mo. Pacific 

Railroad Co. v. Hancock, 195 Ark. 414, 113 S.W.2d 489 (1938); AMI Civil 2d 

§ 202.

The Little Rock Civil Service Commission was able to judge the 

weight of the evidence and credibility of the witnesses.  Akin to its role 

as jurors, the Commission was able to: 
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take into consideration the witness’ demeanor while on the 
witness stand, any prejudice for or against a party,  . . . , 
any interest the witness may have in the outcome of the 
case, and the consistency or inconsistency of the witness’s 
testimony, as well as its reasonableness or 
unreasonableness. 

See Arkansas Model Instruction – 105.  Appellants acknowledge that 

the circuit court had the jurisdiction to modify the punishment 

imposed on Appellee even though it found that Appellee violated the 

General Order.  See e.g., City of Little Rock v. Hudson, 366 Ark. 415, 236 

S.W.3d 509 (2006).  However, while a circuit court considering a civil 

service appeal is not bound by the findings and conclusions of the civil 

service commission, “it does not mean that due deference is not to be 

accorded the trial tribunal’s finding as to the preponderance of the 

evidence where the testimony is hopelessly conflicting, or evenly 

balanced.”  Little Rock v. Newcomb, 219 Ark. 74, 79, 239 S.W.2d 750, 753 

(1951).  

Here, the circuit court did not give due weight to the finding by 

the Civil Service Commission that Appellee violated General Order 

303.II.E.2 for the period of time he exited his patrol vehicle until the
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conclusion of the incident.  To illustrate, the court erroneously 

concluded that Appellee “was not charged with violating a Little Rock 

Police Department policy concerning the use of excessive force.” (RP 

1430).  However, General Order 303.II.E.2.  is part of  and nested within 

the Little Rock Police Department use of force policy.  Further, whether 

Appellee unnecessarily and voluntarily placed himself in a position 

where the probable outcome was the use of deadly force was the 

central issue before both the Civil Service Commission and the circuit 

court.   (RP 0161).  Specifically, the Civil Service Commission in its 

Conclusions of Law dated September 16, 2019, determined that 

Appellee voluntarily placed himself in the path of the vehicle that had 

turned slowly in his direction when he could have avoided this 

incident by moving in another direction and out of the path of the 

vehicle.   The Civil Service Commission further determined that 

Appellee continued to use deadly force by firing his weapon after 

moving himself to the front of the vehicle further endangering himself 

and the passenger in the car.  Finally, the Civil Service Commission 
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determined that Appellee’s explanation as to why he could not move 

the other direction is not credible. Appellee’s choice to move himself 

into an area with a known mode of danger as opposed to moving to 

an area where a potential mode of danger was not reasonable, 

according to the Civil Service Commission. (RP 0161).  

2. The circuit court’s decision to overturn Appellee’s
termination  was clearly against the preponderance of
evidence and clearly erroneous when it determined that
Appellees’ conduct for the relevant time period after he
exited his patrol vehicle, until he approached the stolen
vehicle, violated General Order 310.

In its January 2, 2020 Findings of Fact and Conclusions of Law, 

the circuit court concluded that a number of the Appellee’s 

nonemergency decisions fell below the threshold of a reasonable 

certified law-enforcement office with five years experience and 

training in a nonemergency situation.  (RP 1432).  According to the 

circuit court, these “illogical” decisions culminated in Appellee’s 

nonemergency decision to intentionally and voluntarily park his 

patrol car where it only partially blocked the parked stolen vehicle and 

that he also made a nonemergency decision to intentionally and 
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voluntarily park his patrol car in a configuration where he then had to 

walk across the front of the parked stolen vehicle to address the driver 

of the stolen vehicle.  (RP 1432). 

It is on that basis that the circuit court affirmed the decision of 

the Little Rock Civil Service Commission that Appellee violated Little 

Rock Police Department General Order 303.II.E.2.  The circuit court 

then found that there is no question that Appellee’s violation of the 

General Order had “serious and substantial consequences.”   

The circuit court then described said “serious and substantial 

consequences.”  The circuit court described that Appellee was 

seriously injured, and there was a passenger who was not severely 

injured but could have been severely injured or killed.  (RP 1433).  The 

circuit court also noted that there were civilians in the area who could 

have been injured or killed by the gunshots, which resulted from 

Appellee’s violation the General Order.  The circuit court further 

recognized that there was substantial property damage to at least one 

Little Rock Police Department vehicle.  Finally, the circuit court 
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recognized the most “serious and substantial” of all possible 

consequences, “[a] human being lost his life in the subject incident.”  

(RP 1433).  While the circuit court found that there are a number of 

scenarios where the consequential results could have been even more 

substantial to both civilians and law enforcement personnel, 

notwithstanding the circuit court’s finding, there is no more 

consequential result that could have occurred for the individual who 

perished as a result of Appellee’s violation of General Order 303.II.E.2. 

However, the circuit court determined that termination was too 

“serious and substantial” of a consequence of causing a civilian’s death 

while violating the Little Rock Police Department General Order.  The 

circuit court’s decision to overturn Appelle’s termination is against the 

preponderance of evidence and clearly erroneous because a 

suspension of 30 days for causing the death of the civilian as a result 

of a violation of a Little Rock Police Department General Order is 

incongruent with the discipline that the circuit court has issued in the 

past for rule violations.  For instance, the circuit court has held that 



38 
FEC\10914\0218\8004365.v1-9/29/20 

termination was too severe a penalty for a police officer who slapped 

a suspected felon and reduced the penalty to a 30-day suspension.  The 

Supreme Court upheld the trial court in that case.  City of Little Rock v. 

Hall, 249 Ark. 337, 459 S.W.2d 119 (1970).  Further, the circuit court has 

also reversed the termination of a firefighter for using profanity and 

imposed a 30-day suspension instead.  City of Van Buren v. Smith, 345 

Ark. 313, 46 S.W.3d 527 (2001). 

A 30-day suspension and a reduction in salary is clearly 

erroneous in this case when compared with the consequences of the 

cases where the court has reversed a termination decision and replaced 

it with a 30-day suspension.  Here, the circuit court found that 

Appellee violated the General Order.  As a result of Appellee’s 

violation of the General Order, the circuit court further found that 

Appellee’s violation had serious and substantial consequences; the 

most serious and substantial being the death of a civilian.  Causing the 

death of a civilian as a result of illogical decisions is in no way 

equivalent to slapping a suspected felon or using profanity in the 
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workplace. Rather, Appellee’s violation of General Order 303.II.E.2 

merits termination, the most serious and substantial consequence 

permitted by Ark. Code Ann. § 14-51-301(b)(11)(A).  The circuit court 

erred by overturning Appellee’s termination and reduced it to a 30-

day suspension without pay and salary reduction. 

VII. Conclusion

The greater weight of the evidence and Appellee’s own

testimony established that he violated General Order 303.II.E.2 when 

he admittedly voluntarily placed himself in a position in front of an 

oncoming suspect vehicle. The circumstances leading up to Appellee’s 

decision to move in front of the oncoming vehicle led to one of two 

guaranteed outcomes; either Ofc. Starks’ use of deadly force against 

Mr. Blackshire in order to stop the threat of a moving vehicle or Mr. 

Blackshire using deadly force against Ofc. Starks by driving the vehicle 

into him.  

The greater weight of the evidence and Appellee’s own 

testimony established that he violated General Order 303.II.E.2  when 
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he admittedly placed himself in a position in front of an oncoming 

suspect vehicle.  The circumstances leading up to Appellee’s decision 

to move in front of the oncoming vehicle led to one of two guaranteed 

outcomes; either Appellee  had to use deadly force against the vehicle 

in order to stop the threat of a moving vehicle or the driver of the 

vehicle using deadly force against Appellee by driving the vehicle into 

him.  The circuit court described the decisions leading up to Appellee’s 

decision to move in front of the oncoming vehicle as illogical.  The 

circuit court further found that these illogical decisions led to 

Appellee’s violation of the General Order.  Appellee’s violation of the 

General Order had a series of substantial consequences.  The most 

serious and substantial of which was a human being lost his life in the 

subject incident.  For this reason, the circuit court erred in its decision 

to overturn Appellee’s termination and instead suspend Appellee for 

30 days and reduce his salary.  
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Respectfully submitted, 

FRIDAY, ELDREDGE & CLARK, LLP 
400 West Capitol Avenue, Suite 2000 
Little Rock, Ark. 72201 
501.376.2011 phone 
501.376.2147 fax 

By:  /s/ Khayyam M. Eddings 
Khayyam M. Eddings (2002008) 
keddings@fridayfirm.com 
Michael S. Moore (82112) 
mmoore@fridayfirm.com 
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I certify that the foregoing has been electronically filed of record 

on this 29th day of September, 2020, using the Court’s E-Flex electronic 
filing system, which shall send notice of said filing to all parties of 
record, including:  

Robert A. Newcomb #73087 
425 West Capitol Avenue, Suite 226 
P.O. Box 149 
Little Rock, AR  72203 
robertnwcmb@aol.com 

Lance LoRusso #2007040 
LoRusso Law Firm P.C. 
1827 Powers Ferry Road SE 
Bldg 8, Suite 200 
Atlanta, GA  30339 
lance@lorossolawfirm.com 

I further certify that a true and correct copy of this filing will be served 
via U.S. Mail by September 29, 2020, on: 

Hon. Timothy D. Fox 
Sixth Judicial Circuit, Division 6 
401 West Markham Street, Suite 210 
Little Rock, AR 72201 

/s/ Khayyam M. Eddings              
Khayyam M. Eddings 
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IX. 
Certificate of Compliance with Administrative 

Order 19 and Word-Count Limitation 

 I hereby certify that the foregoing Brief complies with 

Administrative Order No. 19 in that all “confidential information” has 

been excluded from the “case record” by (1) eliminating all 

unnecessary or irrelevant confidential information; (2) redacting all 

necessary and relevant confidential information; and (3) filing an 

unredacted version under seal, if applicable. 

 Further, the undersigned states that the foregoing Brief contains 

6718 words in conformity with the word count limitation identified in 

Rule 4-2(d)(3). 

 Identification of paper documents not in PDF format:  The 

following original paper documents are not in PDF format and are not 

included in the PDF document(s) filed with the Court:  None. 

/s/ Khayyam M. Eddings              
Khayyam M. Eddings 
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